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BRENTON ALEXANDER*

The National Park Service and the
Regulation of the Air Tour Industry at
Grand Canyon National Park
ABSTRACT
Recently, the National Park Service has attempted to address the
impact thatflightseeing tours over the Grand Canyon are havingon
other users of the park. The clash between user groups at Grand
Canyon National Park epitomizes the resource allocation issues
facing the Department of Interior: federal agencies with
fundamentally different cultures fight to ensure that their own
doctrine is reflected in new regulations,while different users of the
federal lands strive to make their distinct visions of land
management prevail. In this essay, I examine the tension between
the FederalAviation Administrationand the NationalParkService
in devising the newest regulationsofflights of the Grand Canyon
and the competing visions of the park between preservationistsand
the air tour industry. I also asses the merits of potential legal
challenges by the two user groups. This essay concludes with a
prediction that the tradition of deference to federal agencies will
dominate the outcome of lawsuits that assert impropriety on the
partof the NationalPark Service. Finally,I argue that the National
Park Service has not acted as strongly as it could both within the
limits of its authority,and within the parametersset by political
and public pressure.
INTRODUCTION
As America approaches the end of the twentieth century it must
come to terms with the fact that its national parks are subjected to a level of
visitation that, in its current form, is resulting in the parks' degradation.
America's parks are the envy of the world, and in 1995, 270 million
American and international visitors experienced our parks. The use of our
national parks exemplifies the great paradox of humans and wilderness:
people place great value on preserved land, part of which is the opportunity
to use and enjoy the land, but it is this use that can degrade the very
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qualities for which we value and preserve the land in the first place. People
visit national parks to experience an environment that is drastically
different from that in which they live. The preserved natural environment
is one with a unique view, smell, sound and feel, creating an ambiance that
allows people to come into contact with a part of themselves that cannot
exist in the built environment of their daily lives. However, enormous
human use is destroying many of the characteristics of our national park
environments.
Among the uses adversely affecting the parks, flightseeing is an
activity that imparts huge externalities' on other users of the park. Like
many other national parks, Grand Canyon is primarily a rugged and
undeveloped landscape. The visitor facilities operated by the National Park
Service (NPS) and concessionaires concentrate the vast majority of visitors
into the relatively small, easily accessible areas of the park. A trip to the
Grand Canyon's crowded visitor center leaves many people desiring access
to more wild and pristine areas of the park. Many elect to venture into the
backcountry on foot or with a pack animal. However, backcountry travel is
strenuous and requires knowledge of the terrain and climate as well as keen
outdoors skills. The barrier that wilderness presents to the average person
creates a demand for easier access. With its stunning and euphoric vistas,
the Grand Canyon is particularly conducive to aerial visitation. Airplanes
and helicopters provide people with views of remote areas of Grand
Canyon National Park (GCNP), although at the same time they drastically
alter the nature of the park for those exploring the Canyon from within. The
sound of a plane making a sharply banked turn or a helicopter hovering at
a few hundred feet can rip through a park's serenity for miles around,
disturbing a backcountry experience for hundreds of people, while
providing a close up view of the park for only a few.
In this paper, I examine the conflict between air tour operators and
terrestrial users of the park. My examination includes a history of
flightseeing as a growing field of National Park tourism and a review of the
attempts that have been made to regulate them. The historical summary is
followed by an assessment of the working environment and social dynamics
that characterized the NPS's and Federal Aviation Administration"s (FAA's)
attempt to agree on the regulations they would issue. I also explore the
roots of the opposing ideologies of preservationists and air tourists, and
assess the merits of their arguments. Finally, I apply existing cases that bear
analogy to potential lawsuits contesting the newest regulations, in order to
predict the outcome of those suits.

1. Externalities are costs imparted because of a particular activity that are not incurred
by the user.
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I. HISTORY OF THE OVERFLIGHTS CONTROVERSY
Over the past 20 years, America's national parks have grown in
popularity both nationally and internationally. As demand to see the parks
has increased so has the market for air tour operators. While air tour firms
operate over many, though not all, of America's national parks, flightseeing
is most prominent at GCNP. The Grand Canyon is particularly conducive
to flightseeing because the majority of the park is minimally accessible, and
hiking and rafting, while popular, are very strenuous. For the nonwilderness purist, a plane or helicopter tour of the Canyon provides
spectacular views without physical exertion and is undoubtedly a thrilling
experience. Even so, thirty years ago flights over the Grand Canyon
numbered only a few hundred per year.2 However, flight tours over the
Grand Canyon had become so popular by the mid-1980s that an estimated
40,000 to 50,000 flights occurred annually.?
Forty thousand overflights per year left no insignificant mark on the
park and its users. In fact, during the mid-1980s, the NPS annually received
approximately 1000 complaints regarding aircraft noise.4 Even Secretary of
the Interior Bruce Babbitt recalled his unpleasant experience in the depths
of the canyon in the mid-1970s. He distinctly remembers being rudely
awakened one morning at 5:30 by the horribly obtrusive noise of a
helicopter hovering about two hundred feet off the canyon floor.5
The increasing nuisance and crowding of aircraft in Grand Canyon
air space climaxed in the summer of 1986 when a flightseeing plane collided
with a touring helicopter, killing 25 people.6 This incident brought national
attention to the overflight controversy and ultimately resulted in Senator
John McCain (R-Arizona) writing the National Park Overflights Act of 1987
(NPOA).7 The NPOA ordered the NPS to conduct a study of the effects of
overflights within the parks, and to devise a plan specifically for GCNP that
would lead to a "substantial restoration of the natural quiet and experience

2. Linda Daschle, Deputy Administrator, Federal Aviation Administration, Remarks
at Press Conference Announcing New Grand Canyon National Park Flight Regulations (Dec.
31, 1996) (transcript on file with author).

3. Rick Weiss, Grand Canyon Flights Limited; Strong Protests Greet New U.S. Noise
Reduction Plan, WASH. POST, Jan. 1,1997, at Al.
4. Adam Steinhauer, Tour Groups Dispute Noise Problems, LAS VEGAS REV. J., Jan. 13,
1997, at 2D.
5. Bruce Babbitt, Secretary of the Interior, Remarks at Press Conference Announcing
New Grand Canyon National Park Flight Regulations (Dec. 31,1996) (transcript on file with
author).
6. Weiss, supra note 3, at Al.
7. Id.
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of the park." The NFS defines "natural quiet" as "the natural and ambient
sound conditions found in a park,"'9 and in 1994 determined that the
substantial restoration of natural quiet would require "that 50 percent or
more of the park achieve 'natural quiet' (i.e., no aircraft audible) for 75-100
percent of the day.""°
The NPOA led to major changes in air tour operations in the Grand
Canyon. Following the required study of GCNP, in early 1988, the NI'S set
air routes requiring pilots to follow strict flight patterns through the park,
greatly reducing the hazards of the "see-and-avoid" air traffic environment
that had previously prevailed." Additionally, the NPS designated 40
percent of the park as "flight-free," and prohibited all aircraft from flying
below the rim of the canyon.'
While there has not been a collision involving flightseeing aircraft
since the enactment of these regulations, noise in the park has actually
become more severe and widespread. In 1989, the FAA and the NPS began
monitoring the prevalence of intrusive noise in the park. At that time 43
percent of the park enjoyed natural quiet at least some of the time. By 1995
that level had dropped to only 31 percent. 3
The mandates imposed upon GCNP, under the direction of the
NPOA, set no cap on the number of flights per day or the amount of aircraft
permitted to operate within the park. Therefore, the air tour industry
continued to skyrocket toward its current $120 million in annual ticket
sales.' In 1996, more than 800,000 people toured the Grand Canyon from
the air on an estimated 80,000 to 95,000 annual overflights, with a summer
rate of 10,000 per month.5 This staggering figure is double the number that
prevailed when Congress passed the NPOA only nine years earlier. It has
been reported that despite the current multitude of aircraft, in 1996 the NPS
received only 25 complaints about aircraft noise." However, Ken Weber, a
Ni'S sociologist assigned to GCNP, has seen several hundred noise

8. Act of August 18, 1987, Pub. L. No. 100-91, § 3, 101 Stat. 674, 16 U.S.C. § la-in.
(1994).
9. NATIONAL PARK SERvICE, U.S. DE"T OF INTERIOR, REPORT ON EFFEcTs OF AIRCRAFT
OVERFLGHTS ON THE NATIONAL PAR SYSEM 9 (1994).
10. Id. at 182.
11. Vicki Allen, Rule Aims to Reduce Din from Canyon Air Tours, BUFFALO NEWS, Jan. 1,
1997, at A13.
12. Remarks of Bruce Babbitt, supra note 5.
13. Steinhauer, supranote 4, at 2D.
14. New Grand Canyon Flight Rules Please Few, COMCmItcAL APPEAL (Memphis), Jan. 1,
1997, at 2A.
15. James Bishop, Jr., Babbitt'sCanyon Support is Flighty, ARIZ. REPUBLIC, July 7,1996, at
Hi.
16. Weiss, supra note 3, at Al.
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complaints over the past year, and places little credence in the alleged low
number of 1996 aircraft noise complaints.17
II. RECENT DEVELOPMENTS IN OVERFLIGHT REGULATION AT
GRAND CANYON NATIONAL PARK
On Earth Day, April 22,1996, President Bill Clinton announced that
he was directing Interior Secretary Babbitt and Transportation Secretary
Federico Pefia to implement new and increased protective measures for the
Grand Canyon's natural soundscape by the end of the year. 8 The result was
the announcement of new regulations that went into effect on May 1, 1997.19
The regulations expand the flight-free zones of the park from 40 to 80
percent,20 and forbid flights during the spectacular hours of sunrise and
sunset. Flights will only be conducted between the hours of 8:00 a.m. and
6:00 p.m. in the summer, and 9:00 a.m. and 5:00 p.m. in the winter.' The
new regulations also place a cap on the total number of aircraft permitted
to operate in GCNP at the current number of 136.2 The regulations do not,
however, place a limit on the number of flights. Finally, in order to aid the
FAA and the NiPS in monitoring overflights, pilots must report to the FAA
all times, routes and equipment used on flights.'
In addition to the regulations effective May 1, 1997, Secretary
Babbitt announced a Notice of Proposed Regulation by the FAA that will
classify and eventually eliminate noisier types of aircraft from the park.'
The proposal would categorize aircraft into three classes based on their
level of noise output. The noisiest class of aircraft would be phased out of
the park by the year 2000. The second noisiest class of aircraft would be
phased out by 2008, after that time only the quietest aircraft technology
would be permitted to conduct commercial tourism.'
The phasing out of noisier aircraft is critical to the ultimate objective
of relative peace and quiet in the park. Because the new flight restrictions
only change the areas where touring aircraft may fly, but not the number
of flights, it is conceivable that the noise level in the park will only continue

17. Telephone Interview with Ken Weber, Program Manager, Recreation, Resource
Management, and Social Science Research, Grand Canyon National Park (Feb. 10,1997).
18. Special Flight Rules in the Vicinity of Grand Canyon, 61 Fed. Reg. 69,302, 69, 303
(1996) (codified at 14 C.F.R. pts. 91, 93,121, and 135).
19. Id. at 69,302.
20. 14 C.F.R. § 93.305 (1997).
21. Id. at § 93.316(a).
22. Id. at § 93.316(b).
23. Id. at § 93.317.
24. Remarks of Bruce Babbitt, supra note 5.
25. Id.
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to increase, especially in light of the fact that the majority of the newly
established flight free zones were rarely used by flightseeing operators.'
However, according to Secretary Babbitt the difference between a
conventional helicopter and one with quieter technology is "the difference
between day and night."27
A simple analysis of the new overflight regulations leads one to
question the likelihood they will lower the noise level in the canyon. The
newly designated flight-free zones, which comprise 40 percent of the park,
typically accommodate relatively fewer wilderness enthusiasts because of
their remoteness, and fewer overflights because the lands constitute less
popular routes. Additionally, while the number of aircraft permitted to
operate in the park has been frozen at 136, there is no cap set on the number
of flights. Also, with sound traveling 13-16 miles through the canyon,
aircraft in designated flight routes could subject many flight-free areas to
engine noise.' Thus, the new regulations will probably bring little change
in the amount of air traffic noise to which the majority of the park users are
subjected.
The apparent lack of teeth that characterizes the new regulations
may be a result of their conception by two separate federal agencies, each
rooted in disparate cultures and ideologies. While the NPS genuinely seems
sincere about restoring the soundscape in the Grand Canyon, its approach
has been to carefully negotiate a cautious and politically aware path toward
reducing the noise level there. Crucial to the achievement of this long-term
goal is the phasing out of the nosier airplane technologies, which should be
fully phased out by 2008.? However, if the number of flights continues to
increase over the park, it is conceivable that the gains in natural sound
restoration earned through technological improvement could be at least
partially offset by the increased frequency of use of even this quiet
technology. Thus, from the standpoint of achieving the return of natural
quiet to the park as defined by the NPS, the merits of these regulations are
questionable.
It is puzzling for the NPS to fail to issue a cap on the number of
overflights, arguably the critical restriction needed to reduce noise levels,
especially when, as noted, GCNP managers seem sincere about providing
the strongest possible conservation measures for the park. Ken Weber has
studied the effects of the air tour industry's operations within the park and
advocates strong regulation measures to restore natural quiet. Mr. Weber

26. Weiss, supra note 3, at Al.
27. Remarks of Bruce Babbitt, supra note 5.
28. Grand Canyon Overflights Plan an Empty Promise, Says NPCA, U.S. Newswire, Sept.
19,1996, available in WestLaw, Allnews Library, at 1996 WL 12122929.
29. See supra text accompanying notes 24-25.
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notes that there was much tension and struggle between the NPS and the
FAA during the process of formulating the latest regulations."
The catalyst for the tension between the FAA and NPS lies in the
stipulations of the NPOA. The NPOA authorized the Secretary of the
Interior, through the NPS, to conduct the study of overflights' impacts and
to report the findings to Congress. However, the final report required the
approval of the Secretary of Transportation, via the FAA, denoting that the
NPS's proposed rules will not compromise aircraft safety. 1 Therefore, the
NPS was responsible for establishing overflight regulations, while the FAA
was responsible for ensuring any new regulations were compatible with
aircraft safety standards.
From this required coordination between the two agencies arose a
power struggle. The FAA has regulatory authority over air traffic and
airspace in America. 2 However, the NPOA essentially required the FAA to
accept and implement NPS recommendations for regulation of air tour
overflights. In the federal bureaucracy, each agency has its own jurisdiction
and traditionally the transfer of authority to another agency is met with
resistance." Mr. Weber believes the FAA saw the NPOA as a "raid on their
own turf. 3

Similarly, GCNP Superintendent Robert Amberger likened
working with the FAA to having a root canal?4 He further characterized the
FAA as being a promoter of the aviation industry, while his agency was a
protector of natural resources.' The competing agency visions led to
difficulty in reaching agreement on regulations.
FAA official Barry Brayer was quick to state that his agency does
not represent industry, but is the agency responsible for airline safety'
However, part of the agency's mission is to facilitate, support, and promote
aviation, and the FAA does not see itself as an agency that should stand in
the way of aviation except where safety is concerned.' Furthermore, the
FAA views the NPS and the restoration of natural quiet as one special

30. Telephone Interview with Ken Weber, supranote 17.
31. See Act of August 18,1987, Pub. L. No. 100-91, § 3,101 Stat. 674,16 U.S.C. § la-In.
(1994).
32. See generally 49 U.S.C. § 40101 (1994).
33. Telephone Interview with Ken Weber, supra note 17.
34. Bishop, supra note 15, at H1.
35. Id.
36. Telephone Interview with Barry Brayer, International Aviation Staff, Federal
Aviation Administration, Western-Pacific Region (Feb. 24,1997).
37. See 49 U.S.C. § 40101(a) (1994) (In carrying out his responsibilities respecting air
transportation, the Secretary of Transportation "shall consider the following matters... as
being in the public interest and consistent with public convenience and necessity... (14)
promoting, encouraging, and developing civil aeronautics and a viable, privately-owned
United States air transport industry.').
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interest that must be balanced with the other competing interests within the
airspace. 38 Thus, it is likely that while the NPS was focused on the single
goal of trying to restore natural quiet and meeting the mandates of
Congress, the FAA saw itself as a balancing agency that was an agent of
compromise between the demands of the NPS and the aviation industry.
As had Mr. Brayer, Steve Oppermann, of the NPS Intermountain
Region cited fundamental differences in the cultures of the agencies that
made it very difficult to work together and to understand each other's
perspectives." He described the FAA as an agency that is used to literal
interpretations of regulations and that has an analytical, engineering style
approach to problem solving. According to Mr. Oppermann, this is a result
of the FAA's primary focus being on aircraft safety. Consequently, the FAA
was uncomfortable with the NPS's method of policy making, which is much
more intuitive and esoteric. 40
In hindsight, one wonders why the NPS did not seek to address the
overflights problem before the passage of the 1987 NPOA. Mr. Oppermann
contends that there was a high level of concern within the agency regarding
overflights long before Senator McCain became involved. Furthermore, Mr.
Oppermann contends the NPS has always had the authority to implement
changes in overflight policy, even without the directions of the NPOA.4'
However, one can only speculate that the agency was hindered by
bureaucratic inertia serving as an insurmountable hurdle to a major change
in the direction of agency policy. Mr. Oppermann believes that ultimately
the NPOA helped the NPS by putting pressure on the FAA to accept the
reality of the need for regulation of park overflights.4 2
The end result of this political gaming between the NPS and the
FAA was regulations that do not directly harm the air industry by forcing
them to curtail operations. Rather they are regulations aimed at eventually
restoring natural quiet through the use of technology. In keeping with the
style he has established, Secretary Babbitt is moving slowly and trying to
work with industry rather than fight it head on.
The implementation of the regulations has not ended political
action. Most recently, on February 5th, 1997, Senator McCain introduced the
National Parks Overflights Act of 1997. With this bill, Senator McCain
hopes to direct the NIS to devise a comprehensive plan addressing the air
tour problem for all national parks. The bill calls for consideration of flight

38. Telephone Interview with Barry Brayer, supra note 36.
39. Telephone Interview with Steve Oppermann, Special Assistant, Resources and
Management, Nat'l Park Serv., Intermountain Region (Mar. 4,1997).

40. Id.
41. Id.
42. Id.
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bans, flight zones, and minimum flight altitudes to achieve the preservation
of quiet within the parks. While not a mandate, the bill seeks to provide all
National Park unit management with the legal and regulatory framework
necessary to impose restrictions on commercial air tour overflights. As of
the writing of this paper, the bill is still in the early stages of refinement and
development.43
The passage of Senator McCain's 1997 NPOA and the
implementation of the Grand Canyon regulations will have a far-reaching
effect on overflight policy in other national parks and preserved areas,
where overflights have also generated controversy. For example, Volcanoes
National Park in Hawaii is also the site of heavy air traffic that has come to
dominate the atmosphere of the park, making the place a noisy and stressful
area for hikers. Even Rocky Mountain National Park, which currently
accommodates no air tour operators, garnered huge support from citizens
who were opposed to a potential air tour operator conducting operations
in the park. At Rocky Mountain, during November 1996, the FAA solicited
public comment on a proposed ban of commercial sightseeing aircraft in the
park. Of 4,527 comments received from the public, an astonishing 4,479
were in favor of the proposed ban." On January 3,1997, Transportation
Secretary Federico Pefia announced the ban that will protect the park from
flightseeing intrusions, before any are ever established.
The official recognition of the soundscape as a natural resource that
warrants preservation will significantly alter the criteria for assessing
acceptable use of our national parks. Laws such as the 1997 NPOA support
a vision of the national parks as places that are to be visited on nature's
terms. They steer park use toward means with minimal technology and
impact, which results in a visitor experience that allows more intimate
contact with a park's natural characteristics.
The philosophy that lies behind federal land use regulations that
are implemented today will shape the experience that those lands provide
for the future user. The fermenting of widespread public dissent toward
obtrusive flightseeing activity over preserved public lands has brought up
questions of exactly what kinds of mechanized intrusions on our wilderness
experiences we should accept. For instance, in the White Mountains of New
Hampshire, two hikers used their cell phone to call for assistance from

43. Telephone Interview with Bridget Lanouette, Legislative Aide to Senator John
McCain (Mar. 3,1997).
44. See Special Flight Rules in the Vicinity of Rocky Mountain National Park, 62 Fed.
Reg. 1192,1193 (1997) (codified at 14 C.F.R. pts. 91,119,121, and 135).
45. See id.
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search and rescue personnel. They had a Global Positioning System (GPS)
but no map, without which a GPS is useless.47 In another similar instance in
Washington State a man called for help on his cell phone saying that he was
dehydrated. Three rescue teams responded but found him able to walk out
under his own power. Instead of carrying adequate water, he was in
possession of a cell phone, GPS and laptop computer.48 It is not unrealistic
to think that events like this will only increase as more and more people
enter the wilderness with hand-held GPSs, cellular phones, poor
backcountry skills and false senses of security. The notion that civilization
is only a phone call and helicopter ride away may encourage those who lack
experience to make reckless decisions in the wild.
III. POTENTIAL, FUTURE OVERFLIGHT CONTROVERSY

As indicated by the opposing perspectives of the NPS and the FAA,
the public is also divided over how GCNP overflights should be managed.
As typically happens with a public lands policy decision, the parties
representing both sides of the debate are threatening to sue the federal
government. Assuming the two sides act on their threats, both would likely
argue that the regulations do not adhere to the intent of the NPOA. The
language and intent of the NPOA would likely be the central focus if the
national park overflight controversy were to cross over into the courtroom.
The air tour interests might fundamentally try to attack the NPS's
regulatory authority. Specifically, they might focus on the NFS's singling
out of air tour overflights and its failure to authorize any restrictions on
commercial travel, military overflights, NPS overflights or even drop-off
flights for river rafters.
The NPOA obliges the Secretary of the Interior to issue
"recommendations [that] shall provide for substantial restoration of the
natural quiet and experience of the park."49 As noted, in a 1994 report the
NPS set as its goal for the substantial restoration of natural quiet that 50
percent or more of the park achieve natural quiet 75-100 percent of the
time.50 Herein lies the fuel for the legal fire of environmental organizations.
The lack of a cap or even a reduction in the number of flights allowed leaves

46. A Global Positioning System is a receiver that pinpoints one's locations on the earth
with extreme accuracy by receiving the signals of 12 satellites that orbit the earth. It can
easily be used without any sense of topography, geography or orientation.
47. Tom Vines, No Easy Fix for the Beartooth Panic,WALL ST. J., Mar. 20,1997, at A16.
48. Id.
49. Act of August 18, 1987, Pub. L. No. 100-91, § 3, 101 Stat. 674, 16 U.S.C. § la-In.
(1994); see supra note 8, at 109.
50. See supra text accompanying notes 9-10.
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open the question of whether regulations will in fact restore the natural
quiet as mandated by the NPOA.
A. Opposing Ideologies
The arguments that would probably be used in the courtroom find
their basis in the competing visions held by the opposing interests. A
common public relations measure used by industries under public scrutiny
is to portray themselves not as profiteers but as companies that provide a
service to the community. The air tour industry has done this by promoting
the service they provide to elderly and physically challenged clients. The
industry contends that aerial flightseeing is the only opportunity for these
people to see and experience the grandeur of the Canyon. Furthermore, the
industry argues that to limit severely or restrict this opportunity is
inconsistent with the NFS's mission, which includes the facilitation of public
visitation 1 However, the industry has not stated how many of their 800,000
annual clientele are, in fact, physically challenged or handicapped.
Additionally, air tour groups cite the significant component they
comprise of the local economies in Las Vegas, Nevada, and Flagstaff,
Arizona, where most of them are based. For example, the Clark County,
Nevada, Department of Aviation recently commissioned a team of
University of Nevada-Las Vegas economists to study the economic
benefits of the air tour industry. They concluded that it contributed about
$380 million annually to the Las Vegas economy. 2 The industry maintains
that many firms will collapse under the mandate to update their airplane
and helicopter fleets with the newest and quietest equipment, thus hurting
the local economies.'
The air tour industry has also sought to portray the noise created
within the Grand Canyon as superficial and minimal. In fact, they contend
that flightseeing is a very environmentally sound means of visitationM'
There is no physical disruption of the land, as opposed to even minimal
impact camping and backpacking, nor is there any lasting impact on the
park as the presence of sound is only temporary.
Conversely, preservationists main objection to air tourism centers
around the opinion that it does in fact have a profound negative impact on
the character and quality of the park. They see natural sound as a distinct

51. 16 U.S.C. § 1 (1994) (The NPS shall 'provide for the enjoyment of the (parks] in such
manner and by such means as will leave them unimpaired for the enjoyment of future
generations.").
52. Adam Steinhauer, Canyon Rules Prompt Suit, LAS VEGAS REV. J., Jan. 1,1997, at ID.
53. Id.
54. id.
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and essential characteristic of a national park, and this natural sound is
completely, albeit temporarily, obliterated by the roaring of noisy aircraft.
Thus, preservationists also see this activity as inconsistent with the NPS
mission statement that requires the protection of the parks' natural
environments.s"
Preservationists also emphasize assertions by NPS biologists that
high noise levels have a deleterious effect on wildlifeO Low flying
helicopters and planes impose a heavy stress on wildlife as the sound of a
fast and furious approach can elicit the fight or flight response in frightened
animals.
The contention between the air tour industry and preservationists
exemplifies the classic disagreement over public land use policy-the
degree to which we should preserve our public lands at the cost of public
exclusion. The ideologies of both sides make reference to the mission of the
NPS. The NPS's purpose is to conserve park scenery, historic objects and
wildlife, and facilitate public visitation in a manner that leaves these
qualities unimpaired for future generations. 7
While the air tour industry's argument for the needs of those who
are not capable of physical activity inside the park has a certain sympathetic
value, the NIXS has a duty within its mission to regulate the method of
visitation so that it is consistent with the conservation goals of the parks.
Furthermore, restriction of flightseeing hardly amounts to discrimination
against the elderly and physically challenged. The south rim of the Grand
Canyon is easily accessible by car, and there are many opportunities in that
area for people of restricted mobility to enjoy the Canyon from the ground.
Furthermore, as previously noted, the air tour industry has failed to
demonstrate that the elderly and physically challenged comprise a
significant portion of their clientele.
Nowhere in its mission statement or in the NPOA is there a
directive for the NIPS to consider the economic impacts of its conservation
measures on surrounding economies. Additionally, the $380 million
annually generated in the Las Vegas economy by air tourism is only 1.8
percent of the total $20.7 billion spent by tourists in Las Vegas each year. 8
Ultimately, the industry's contention with preservationists over the need for
protection of the soundscape may be moot, because both the NPS and
Congress have determined that the preservation of natural quiet is essential
55. 16 U.S.C. § 1 (1994) (The NFS's purpose is to 'conserve the scenery and the natural
and historic objects and the wild life therein.').
56. David Schwartz, Grand Canyon Noise Debate May Reverberate, DALLAS MORNING
NEws, Sept. 15,1996 at 45A.
57. See 16 U.S.C. § 1.
58. Center for Business & Economic Research (visited April 9, 1998)
<http://www.nscee.edu/unlv/Research-Centers/Business-and-EconomicResearch/>.
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to the preservation of the character of the national parks. Both air tour
industry representatives and preservationists probably know their
ideological arguments are too weak to attack the NPS's regulations.
Therefore, they may challenge the Interior Department's regulatory
authority directly by filing civil suits.
B. Analysis of Relevant Cases
Preservationists threaten to sue on the grounds that the 1997
regulations will not meet the mandate of the 1987 NPOA, which ordered the
implementation of a plan that would provide for substantial restoration of
natural quiet within the park."9 While preservationists might be able to
provide strong evidence that their claim is accurate, the NFS would be well
insulated by the high level of deference that courts grant federal agencies
implementing congressional mandates within their domain.
One particularly relevant example of this deference is SierraClub v.
Clark, in which the Sierra Club sought to enjoin the Bureau of Land
Management (BLM) from allowing unrestricted off road vehicle (ORV) use
at Dove Springs Canyon, in California. 6° The Sierra Club argued that the
BLM's actions were in violation of the Federal Lands Policy and
Management Act of 1976 (FLPMA),"' which directs that multiple use be
"without permanent impairment of the productivity of the land and quality
of the environment."62 Additionally, the Sierra Club cited FLPMA's
requirements that the Interior Secretary prevent "unnecessary and undue
degradation of public lands" .
While the Sierra Club was able to demonstrate that ORV use did
cause significant degradation to the Dove Springs Canyon environment, the
court ruled in favor of the Interior Department on the grounds that a federal
agency such as the BLM is entitled to a high degree of deference in the
interpretation of its own regulations, so long as the interpretation is not
unreasonable." Furthermore, the court stated that "the scope of review of
an agency's factual findings is very narrow where the Secretary has been
vested with substantial discretion, as in the administration of public land."6

59.

See Act of August 18,1987, Pub. L No. 100-91, § 3,101 Stat. 674,16 U.S.C. § la-In.

(1994).
60. Sierra Club v. Clark, 756 F.2d 686 (9th Cir. 1985).
61. Federal Land Policy and Management Act of 1976, Pub. L No. 94-579, 90 Stat. 2743
(codified as amended in scattered sections of 43 U.S.C.).
62. Id. at § 1702(c).
63. Clark, 756 F.2d at 689 (citing 43 U.S.C. § 1732(b)).
64. Id. at 690.
65. Jd. at 691.

NATURAL RESOURCES JOURNAL

[Vol. 38

Clark is frequently cited for the proposition that courts are to defer to an
agency's interpretation of its guiding legislation."
Clarkstrongly supports the NPS's current regulatory actions. The
NPS can defend its plan as one whose success will take several years and
will not be fully completed until 2008, when the two noisiest classes of
aircraft are phased out of the park.' Moreover, Congress did not designate
a specific time frame within which the NPS must achieve the NPOA's
mandates. Given the environment of competing interests in which the NPS
operates, it is reasonable for Secretary Babbitt to use the substantial
discretion vested in him to work toward the restoration of natural quiet in
the manner he believes most effective.
The deference shown the NPS is equally burdensome to the air tour
industry in its probable challenge to NPOA regulations. The NPS's mission
statement directs the Secretary of Interior to "make and publish such rules
and regulations as he may deem necessary or proper for the use and
management of the parks, monuments and reservations under the
jurisdiction of the National Park Service."" This directive is derivative of
the Property Clause of the United States Constitution which provides: "The
Congress shall have Power to dispose of and make all needful Rules and
Regulations respecting the Territory or other Property belonging to the
United States.""
There are several Supreme Court cases that demonstrate the
applicability of the Property Clause to public lands management disputes.
Most notably, Kleppe v. New Mexico strongly affirmed the federal
government's authority to manage and regulate federal lands in the manner
that it sees fit.7" At issue was the State of New Mexico's contention that it
had the authority to round up and detain free-roaming horses and burros
on BLM land. In affirming the federal government's right to regulate and
protect the wildlife living on public lands, the Court cited the Property
Clause for "the complete power which Congress has over particular public
property entrusted to it,"7 in particular, the power "to control their

66. See, e.g., Washington State Health Facilities Ass'n v. State of Wash., Dept. of Soc. &
Health Serv., 879 F.2d 677, 681 (9th Cir. 1989); Lambert v. Federal Deposit Ins. Corp., 847
F.2d 604,606 (9th Cir. 1988); Sierra Club v. Marsh, 816 F.2d 1376,1388 (9th Cir. 1987); Wong
v. Department of State, 789 F.2d 1380,1382 (9th Cir. 1986).
67. See supra text accompanying notes 24-25.
68. See 16 U.S.C. § 3 (1994).
69. U.S. Const. art. IV, § 3, cL. 2.
70. Kleppe v. New Mexico, 426 U.S. 529 (1976).
71. Id. at 540 (quoting United States v. San Francisco, 310 U.S. 16,30 (1940)) (internal
quotation marks omitted).
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occupancy and use, to protect them from trespass and injury, and to
prescribe the conditions upon which others may obtain rights in them."
The extent of the Property Clause was further defined and affirmed
in Minnesota ex rel. Alexander v. Block.73 The primary issue in Block was
whether the federal government has the authority to regulate state land in
order to maintain the integrity of a national wilderness area. Not only was
the federal government's extraterritorial regulatory authority confirmed in
this case, so too was its authority to regulate a particular activity deemed
incompatible with the federal land's intended purpose and offensive to
other users. Specifically, the United States Forest Service (USFS), which
manages the Boundary Waters Canoe Area Wilderness (BWCAW), sought
to ban the use of motors within the wilderness area. The Eighth Circuit held
that it was perfectly reasonable and rational for Congress to conclude that
"motorized vehicles significantly interfere with the use of the wilderness by
canoeists, hikers, and skiers and that restricted motorized use would
enhance and preserve the wilderness values of the area." 4 Thus, the court
determined that Congress acted within its Property Clause power to impose
restrictions upon motorized use. 5 .
While the BWCAW, as a wilderness, is supposed to be managed
solely for the preservation of its primitive characteristics, the Grand
Canyon, as a national park is to be managed both for conservation and for
the use and enjoyment of the public.' 6 Therefore, it does not necessarily
follow that flightseeing is an incompatible use of a national park. However,
one could.plausibly conclude that the natural sound of the Grand Canyon
is an important enough characteristic of GCNP that overflight restriction is
consistent with the mission of the national park system. The NPS can also
demonstrate the existence of less obtrusive means of facilitating public
visitation to the park such as a proposed tram, roadways and accessible
pathways.
The air tour industry's most compelling argument is that the
regulation of only commercial sightseeing flights without regulating
commercial travel, military or private aircraft, search and rescue operations,
NPS overflights, or even drop-off flights for river rafters, is discriminatory.
The air tour industry might contend that this amounts to arbitrary and
capricious action on the part of the NI'S and is a violation of the equal
protection clause.
72. Id. (quoting Utah Power & Light Co. v. United States, 243 U.S. 389, 405 (1917))
(internal quotation marks omitted).
73.

660 F.2d 1240 (8th Cir. 1981), cert. denied,455 U.S. 1007 (1982).

74. Id. at 1251.
75. See id.
76. See 16 U.S.C § 1131 (1994) (A wilderness is "protected and managed so as to preserve
its natural conditions.').
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The arbitrary and capricious standard of an agency's regulations
demands a remarkable burden of proof given the high degree of deference
the courts bestow upon federal agencies. In GreatAmerican Houseboat Co. v.
United States, a company that operated a sophisticated time-share/rental
houseboat business, brought suit against the USFS for denying permits to
use the houseboats on Shasta Lake, California." One of Great American
Houseboat Co.'s (GAHC's) arguments was that the USFS's denial of
permits, while subsequently granting permits to non-commercial
houseboats, was irrational and discriminatory. Thus, the Ninth Circuit had
to determine whether the USFS's distinction between commercial and
personal use was in fact rational and non-discriminatory. Unique to this
discrimination suit was that GAHC made no claim that any fundamental
rights were impinged upon by the USFS's refusal to grant a permit. Noting
this distinction, the court noted that "[w]here fundamental rights are not
substantially burdened [a] regulation will be upheld unless there is no
rational basis for its enactment." 8 Therefore, the standard the USFS had to
meet in order for its actions to be upheld was one of rationality.
The court determined that the mission of the USFS provided a
rational basis for their discretion in granting and denying permits. In
support of its position, the court pointed out that "[t]he Constitution does
not outlaw ... social and environmental objectives, nor does it presume
distinctions ... to be invidious." 7 The court further noted that "statutory
classifications are valid if they bear a rational relation to a legitimate
government purpose."' Thus, the court reasoned, the commercial/personal
use distinction was valid because it "served the legitimate statutory purpose
of allowing the Forest Service to regulate and accommodate multiple uses
on Shasta Lake and to avoid overcrowding of the Lake and a degrading of
the quality of the recreational experience there."'
Having determined the validity of the commercial/personal use
distinction, the court proceeded to determine that the classification of
GAHC as a commercial operation was also rational. As a standard for their
review and conclusion, the Ninth Circuit held that social and economic
legislation is valid unless "the varying treatment of different groups or
persons is so unrelated to the achievement of any combination of legitimate
purposes that [a court] can only conclude that the legislature's actions were

77. Great American Houseboat Co. v. United States, 780 F.2d 741 (9th Cir. 1986).
78. Id. at 748 (quoting Parsons v. County of Del Norte, 728 P.2d 1234,1237 (9th Cir.),
cert. denied,469 U.S. 846 (1984)) (internal quotation marks omitted).
79. Id. (quoting County Bd. of Arlington County, Virginia v. Richards, 434 U.S. 5, 7
(1977)) (internal quotation marks omitted).
80. See id. (citing Regan v. Taxation With Representation of Washington, 461 U.S. 540,

547(1983)).
81. Id.
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irrational." Additionally, the court pointed out that the burden of proof lay
with the plaintiff, GAHC, to demonstrate that the distinction made by the
USFS was arbitrary and capricious: "[L]egislation ...that does not employ
suspect classification or impinge on fundamental rights... carries with it
a presumption of rationality that can only be overcome by a clear showing
of arbitrariness.""
Great American Houseboat bears a strong analogy to Grand
Canyon overflights. With their NPOA regulations, the NPS implicitly has
made a distinction between aircraft used for commercial flight tours and
other aircraft. Ostensibly, this was done because at 80,000 overflights per
year and more than 300 per day during the summer, commercial air tours
are primarily responsible for the aerial disruptions in the park. Provided the
NPS could demonstrate that the inherent distinctions in the regulations are
correlated with the goal of restoring quiet to Grand Canyon and thus are
rational, the courts should affirm the NPS's position.
IV.NATIONAL PARK SERVICE OPTIONS FOR ADDRESSING
FUTURE OVERFLIGHT PROBLEMS
In criticizing the NPS's plan for reducing aircraft noise in the Grand
Canyon, one must not lose sight of the political seesaw on which the NPS
operates. To better understand the NPS's rationale, one must examine the
various approaches the NPS could take in devising a solution. Permit
reduction and withdrawal is an obvious but difficult option to implement.
As Mr. Oppermann pointed out, once the NPS facilitates the creation of an
industry and sustains that industry by allowing it to use the parks, the
partial or complete dismantling of that industry by withdrawing their
permission to operate would be an action of such controversial magnitude
that it is not practically feasible." The NPS is under constant scrutiny from
congressional appropriators, and the agency must toe the political line in
order to keep the already insufficient funds flowing from Congress. The
NPS simply cannot afford to be perceived as an agency that destroys
industries and economies, especially in the current political climate.
Another option would be for the NIS to place a cap on the number
of overflights pernitted, at the current level. This is much less politically
dubious than downsizing because the NPS is not taking away anything
from industry, except the prospect of expansion. However, a cap is also
inherently weak because it does not help solve the problem, but only keeps

82. Id. (quoting Hodel v. Indiana, 452 US. 314,331-32 (1981)) (internal quotation marks
omitted).
83. Id.
84. Telephone Interview with Steve Oppermann, supra note 39.
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it from getting worse. The NPS ultimately chose a similar yet less severe
course of action by placing a limit on the number of aircraft licensed to fly
in GCNP but with no limit on the number of flights allowed.
Another approach available to the NPS is to strive for innovative
regulatory or technical solutions. Often, the introduction of new technology
or an alternative regulatory format can result in solutions that do not
polarize the competing interests, but provide for solutions that can benefit
both parties. However, the effectiveness of technical solutions to resource
allocation problems is often limited by the realities of tremendous demand
on a very limited resource. Wilderness recreation conflicts, in particular, are
fundamentally the result of too many people desiring too many different
experiences from the same piece of land. They are conflicts that are more
philosophical than technological, and thus we cannot completely rely upon
technology for resolution.
In light of the hostile attitudes of many members of Congress
toward the NPS and public lands in general, it is hard to find fault with the
prudent approach taken by the agency. However, one does wonder if the
passage of the NPOA in Congress might have bestowed more political
support on the agency than it realized. Certainly, if the NPS had used the
NPOA as justification for stronger action in 1988 it would not currently be
in as intense a controversy. A cap on the number of flights in 1988, when
they were occurring at 40,000 annually, would have prevented the number
of flights from growing to the current level of 80,000 annually. As Mr.
Oppermann's observations suggest, the more aviation firms that have a
financial stake in Grand Canyon ffightseeing the more difficult it will be for
the NPS to reduce the number of flights.'
With the most recent regulations, the NPS may only be temporarily
delaying the time when stricter regulations will be absolutely necessary to
protect the Grand Canyon's soundscape. The 1997 overflight regulations
place heavy emphasis on a technical problem-solving approach. But as
noted, the NPS may be putting too much hope in a technical solution for a
problem that may involve too large a number of aircraft to be solved by
alteration and not curtailment of operations.M I believe the NPS is acting too
timidly by not capping the number of flights allowed in the park. It is
unlikely that a cap would generate any more controversy than the current
regulations. And given the deference Interior Department regulatory
authority has received in the courts, a moratorium on flights would likely
be upheld.

85.
86.

See supra text accompanying note 84.
See supra text accompanying note 28.
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CONCLUSION

The issue of overflights at GCNP is an excellent example of the
dilemma of public lands management. At the most fundamental level, there
are competing uses of public lands that simply cannot be reconciled. The
helicopter and the backpacker are not compatible in the wilderness, and
their confrontation demonstrates the limits of multiple-use recreation. All
those who use GCNP must accept the reality that humankind's mere
presence in the canyon detracts from its value as a place of wonder,
wilderness and beauty. Furthermore, the intrusive forms of transportation

which now comprise the major form of park visitation, coupled with
enormous volume, have exponentially amplified the degradation of the
quality of the GCNP experience.
Without an attenuation in the amount of impact that users exact on
GCNP, with each passing year, the canyon will more and more resemble the
dying embers of a great fire, merely hinting at the majesty that it once had
to offer. Contrary to what many people want to believe, there is not room
for everybody on our public lands, despite their vastness.
This issue also demonstrates the limited extent of regulatory and
legal authority for an agency. While it is clear that the NPS is supported by
a strong mission statement and a history of court decisions in its favor, its
ability to exercise this authority is constantly hindered by public sentiment
and powerful congressional leaders who would rather see free enterprise
welcomed on all federal lands. NPS officials must constantly consider a
regulation's effect on public perception and congressional approval.
Ultimately, the overflights controversy demonstrates the need for
preventive rather than reactionary measures on the part of federal land
management agencies. Waiting to study problems until after their adverse
effects are obvious and public outcry is widespread typically results in the
type of land-use war that agencies would rather avoid. Prudent and
conservative management of the use of public lands can save the agencies
much grief in the long run and keep the lands in better condition.

